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C 10/11/62
Memorandum No. 64 (1962)
Subject: Study No. 52(L) - Sovereign Immunity {General Pro-
visions Relsting to Idiability)

This memorandum reletes to Part 1 of the proposed Division 3.6
{commencing at Section 810) of the general liability statute and
Chepter 1 of Part 2 (commencing at Section 815) of the proposed statute.
The Cormiseion should also consider the pipk portion of the recommenda-
tion. .

Attached to this memorandum as Exhibit I, on pink paper, is an
extract from a report of the State Bar Commitiee on Sovereign Immnity
which relates to this portion of the Commissionts work. Exhibit IT

C consigts of comments that were made or submitteé to the Senate Fact-
Finding Committee on Judiciary at its meeting in Ios Angeles during
the Bar Convention. Exhibit IIT is a letter from the Los Angeles
County Counsel relating to liabllity generally. Exhibit IV is a letter

from the underwriter's counsel of the Fireman's Fund relsting to "agent'.

Section 810.2. The State Bar Committee believes that the definition

of 'employee" should be expanded to include boards and commissions

and other govermmental groups that act as a unit. The staff does not
believe that this would be & desirable change. One purpose that is
achleved by making the liability of government dependent upon the
liability of its employees is that the government may not be held
liable because the court or the jury believes that the govermmental
entity has some duty that it has Failed to discharge. This theory of

C liability has been asserted, usuelly without success, in several recent
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maandappearsmaemalofthechmthathaveheenﬁledﬁth
the State Poard of Control. Many of these claims sre disposed of by
limiting the 1iability of governmental entities to those tortious acts
for vhich an employee would himself be liable. This purpose would be
frustrated in e considerable degree if the definition of "employee”
were broadened to include the governing bodies of public emtities,
m,m,mmum,mmmmms
act, they are "governing” in s fairly strict sense, It is guestionmable
policy, therefore, whether their decisions should be reviewed by the
courts, which are not politically responsible.

The Ios Angelss County Counsel does not believe that the terms
"agm"m'agenq"mmummntmmmma
"employee” and "employgent.” One problem the County Counsel raises
in this commection is similar to that :siudratthelast weating, 1.e.,
to what extent should the liability of independent contractors be
imposed upon the public entities that employ them.

At the present time, private persons are lisble under certaln
circumstences for the tortious acts of jndependent contractors. Public
entities are subject to similar 1iability. In Behr v. County of Santa

Cruz, 172 Cal, App.2d 697 (1959) the court stated:

« o« «[A] mnicipality is lisble for the negligence
or wrongful act of an employed independent contractor
where the particular property or operation remains under
the control of the manicipality, where there is a positive
duty imposed by law upon the municipality of such character
that it cannot be delegated, or where the operations or
work being performed are inherently dangercus. (See 18
McQuillin, Manicipal Corporations (3d ed.)}§ 53.76, pgé 3h43-352;
Mulder v, City of los les (1930), 110 Cal. App. 663,

: [ was not au zed to abdicate ite powers
or surrender to a private person its duty to exercise proper
’?m;ghvis]sion of the work it permitted to be done.") [At pp.

0 »
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Tt has been held in California that a private employer is liable
for the acts of an independent contractor where the act to be performed
under the contract is the one that occasions the injurye. "In such a
metheiﬂurydnenmtresultfmthemrinvhichthemkia
done, but from the fact that it is done at all.” (Willisms v. Fresno

Canal & Irr. Co,,96 Cal. 14 (1892).)
There is an extensive discussion of the llability of persons

mmwmmung.mo Cal. Biison CO.,
Lh ¢al.2d 793 (1955). There the court sald in part:

This court recently stated: "The general rule of non-
1iability of an employer for the acta of an independent
contractor is subject to mumerous exceptions. . » » "It 18
well settled that the possessor of land is answerable for the
mg:.igentfa.imeotnnindapmdentoontmetortomtor
min‘bdnbuﬂ.dingsorstmct\mathereonmreasomblynn
condition. (See Rest., Torts, § U2.)}". « »

#* * *

[W]here an activity involving possible danger to the
public is carried on under public franchise or asuthority the
omemmthaactiﬁtywmtdelewetommmzm
contractor the duties or liabilities imposed on him by the public
authority...andmerauyapemnstheremwsituations
in which the person cannot absolve himself from liability by
delegating his duties to an independent contractor. «+ » «The
matter is discussed by Harper, as follows: ". . . one who employs
mwmris,uammm,mmmfor
tbe misconduet of the latter or of his servants while acting
within the scope of the comtract. The idea responsible for
thiageneralm]eofmnliahilityistbemtofmntmland
mthnrityottheamlnyermrthewrk,andthemquent
apparenttnrshneasofanﬂgwhichwmﬂ.dholﬂonerupmsible
for the marmer of conducting an emterprise over which he wants
the suthority to direct the operations. Again so far as the
activity immediately causing the injury is concerned, it is
the contractor rather than the contractee who is the entrepreneur
and vho should ordinarily carry the risk. . . .

"[There are] certain exceptions and apparent exceptions
which, with increassing tendency, seen 1ikely 1o overshadow in
mm&msmmm&itseulcoo A mmiber of
situations exist, however, which are actual cases of vicarlous
1iability, that is, lisbility for the misconduct of the inde-
pendent contractor and his servants although the contractee
has himself been free from versopal fault, . » » [Tlhere is
every remson to believe that sound social policy will induce
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the courts to make further inroads upon the rule of nonliabllity
in this clasa of cases.

Nphe first genuine case of liability for misconduct of an
independent coutractor or his employees is the case of the so-
called 'nondelegable’ duty. Where the law imposes a definite,
affirmative duty upon one by reason of his relationship with others,
whether as an owner or proprietor of land or chattels or in some
other capacity, such persons cannot escape liability for a failure
to perform the duty thus imposed by entrusting it to an
contractor . « » « It is immaterial whether the duty timus regarded
as 'nondelegable’ be imposed by statute, charter or by common la¥ « « « »

"inother large group of cases predicate llability on the part
of tha employer of an independent contrictor for the misconduct of
the latter in the performance of certain ‘'intrinsically dangerous’
work. The policy of allocating to the general entrepreneur the
risks incident to his activity is obvious when the activity carries
with it extraordinary hasamds to third persons « « « » [Tlhe
principle may be generalized that one who employs an independent
contractor to perform work which is elther extra-hazardous unleas
specisl precautions are taken or which is inherently dangercus in
wmutialiableformgligenceonthaputoitheinﬂepend&nt
contractor or his servants in the improper performsnce of the
work or for their negligent failure to take the necessary pre-
cautions « « «

"In both of the above types of situation in which the employer
otaninﬂspendentcontractorisluhle,rorthemgugeneeotthe
contractor or his gservants, there is the limitation that such
liability extends only to negligence in the failing to take the
neceagary precautions, failing to adopt a reasonably safe method,
or in falling to produce a resuli which it is the duty of the
employer-contractes to have attained, Such liability does not
ordinarily extend to socalled ‘collateral' or fcagusl' negligence
on the part of the contractor or his servants in the performence
of the operative detail of the work., The negligence for which the
employer is liable, as general entrepreneur, must be such as is
intimately connected with the work authorized and such ae is
reasonably likely from its nature. Negligence in the doing of
ordinary acta, not necessarily incidental, but only accidentally
sonnected with the work, do mot f£all within the policy of the law
vhich imposes the extraordinary liability upon the employer.

"ghe 3istinction between 'collateral' or 'casual' negligence
and negligence of the contractor so intimstely connected with the
work to be done that the employer-contractee is liable therefor
is & shadowy one at best.” (Harper, law of Torta (1933), § 292.)
[4: cal.2a 793, 797-801.]

The foregoing rules are applied to public entitles as well as to private
perscns. {Bee Shea v. City of San Bermamiino, 7 Cel.2d 668 (1936); Behr

v. County of Senta Cruz, 172 Cal. App.2d 697 (1953); Mulder v. Cityof
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Los Angeles, 110 Cale App. 663 (1930); Dick v. City of los Angeles, 34 Cal.
App. 724 {(1917).) BHence, the staff believes that it would be unwise to

delete "agent” from the definition of "employee” or to indicate in any
way that public entities are not to be lisble for the acts of independent
contractors. To do 8o would curtail a large smount of existing liability.
There 1s an obvious problem, though, as to how the 1liability of
public entities for the acts of independent contractors should be expressed
in the statute., The present scheme of the statute 1s unsatisfactory.
Although public entities are liable under some circumstances for the acts
of independent contractors there are many clrcumstances under which public
entities are no% llable for the tortious acts of independent contractors.
This erea of ponlisbility is not provided for in the general lisbility
statute., Moreover, if the broad definition of “employee" includes inde-
pendent contractors, the indemnity, insurance, and defense provisions
intended to be applicable to public employees in the strict sense become

appliceble also to independent comtractors. One way to npeet the problem

and to spell out in detall the extent to which public entities are to be
1iable for the acts of independent contractors. mg"ﬁb}.wtion-rapﬁéars-to
be unsatisfactory, though, for as the Supreme.courb indicated in the Snyder
case the law 1s developing in this fleld and e statutory statement of the
rules might be found to be too inflexible as the law develops. In sddition,
ag the Supreme Court also indicated, there are many shadowy areae in this
field vhere it would be extremely difficult to articulate s statutory rule.
In Canada, the Canadian equivalent of the Uniform Law Commissioners

vorked out a solution to this same problem. (See Ch. 207 of the Revised
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would be to exclude independent contractors from the definition “employee" i
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Statutes of Manitoba (1954).) In the Canadian Proceedings Against the
Crovm Act “"agent” is defined to include an independent contractor employed
by the govermment. The provisions of the Act relating to substantive
1iability state: "[Tlhe Crown is subject to all those lisbilities in
tort to whilech, if it were a person of full age and cepacity, it would
be subject . . » in respect of e tort comuitied by any of its officers
or agents . . « »" There 1s another provision in the Act, then, that
states that "nothing in this act shall . . . sBubject the Crown to
greater 11ability in respect of the acts or cmissions of an Independent
contractor employed by the Crown than that to which the Crown would be
subject in respzct of such acts or omissions if it were a private
person « + o o

With this -uaeme the Canadian Act preserves the liabllity of the
govermment for “he acts of independent comtractors to the seme extent
thet private p=rrons are subjected to such liability. The law is not
frozen, though, in s particular wanner. The steff believes that it
would be desirsble to adopt scme comparable echeme in the Commnission's
proposed statute.

The staff suggests that the definition of "employee” be revised to
exclude independent contractors. Another provision should be placed in
the statute imposing liability upon public entlties for the tortious
acts of independent contractors to the same extent that a private person
would be liable for the acts of an independent coniractor. As a sugges-~
tion, the following might be added to Section 815.2:

815,2. (b} A public entity is lisble for injury proximately
caused by & negligent or wrongful act or omission of an independent
contractor of the public entity to the same extent that 1t would be

subject to such 1limbility if it were & private person.
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Another method of accompiishing the same result would be to revise
Section 815.2 to read:

815.2, A public entity is liable for injury proximately
caused by a negligent or wrongful act or omission of an employee
of the public entity within the scope of his employment or of an
independent contractor of the public entity if the act or omission
would, apart from this section, have given rise to a cause of action
against that employee or his personal representative, or sgainst
the independent contractor.

Nothing in this section subjects a public entity to greater
11ability for the acts or omissions of an independent contractor
of the public entity than that to which the public entity would
be subject for such acte or omissions if it were a private person.

gection 810.5. The State Bar suggests adding "or other provision

having similar effect” after the word "regulation”.
The State Bar aleso suggests the addition of the words "including this
Division 3.6" at the end of the Section. The staff believes that this

latter revigion 1s unnecessary.




Section 810.8. The State Bar Committee was uncertain as to the

meaning of "estate". If the word adde anything tc the section, it is
to insure that the word "property" in the second line is not glven a
restrictive meaning. The purpose of the definition is to include all
injuries to legally protected interests. These change from time to time
as the courts recognize that additicnal types of injury are actionable.
This definition is intended to keep abreast of the court's definitions

of actionable injuries.

The Cammittee recormended the deletion of "of such nature that it
would be acticnable if negligently or wrongfully inflicted by a private
person”. The Committee has misinterpreted the purpose of the definition.
It seems to think that the definition will exclude govermmentel liability
for injuries inflicted during the course of activities that private
persons do not engege in. The purpose of the qualifying language, though,
is to make sure that public entities are not held liable for typee of
injuries-~emotional distress at seeing a stranger run over, etc.--
that the courts have not as yet recognized as actionable in litigabtion
between private parties. In other words, this definition is merely to
make sure that the types of injurles for which governmentel entities are
going to be liable are the same types of injuries for which private persons
are liable. This can be pointed out in the note which will be aeppended
to this section, but perhaps the section should be amended to make this
clear. The staff believes though that the section now is adequate in
that it refers only to the type of injury suffered, not the type of act

which inflicted the injury.




Section 811. In regard to the State Bar's camments on page 2 of
Exhibit I, public entity is defined where it is because the definitions are
in alphabetical order. The inclusion of "city and county” in the definition
of local public entity is unnecessary in view of Government Code Section
20 which says that the word "eity" includes "city and county" and
Government Code Section 19 which says that the word "county" includes
cliy and county. The Bar suggests that the word "other" be inserted before
agency in the fourth line of the section. This would have no substantive
effect on the section. The existing language, however, is drawn from
Government Code Section 700, which is in the local entity claims statute.

Article 1. TLiability of Public Entities. The State Bar suggests

that ihe scheme of lisbility contained in this article abandons the
"closed end" approach to liability advocated by the Commission. Although
we adopt such a policy by Section 815, the State Bar Committee suggests
that we have abandoned the policy in Section 815.2. The same point has
been made by other persons who appeared before the Senate Fact Finding
Committee on Judiciary. (See Exhibit II.) See for example the statement
of the Depertment of Public Works on page 4 of Exhibit II. The staff
does not believe that this characterization of Section 815.2 is quite true.
Sections 815 and 815.2 will preclude public entities from being held liable
for the failure to perform many things that some people think that they
ought to have a duty to perform. Thus, these two sections go a long way
toward keeping policy making in the hands of officials who are politically
responsible for théir policy making.

The State Bar suggests that it mey be necessary to add a provision under

Article 2 to the effect that




Except as otherwise provided by any enactment, a public

employee is not liable for injury proximetely caused by his

negligent or wrongful act or omission within the scope his

employment.,

This would be an extreme change in existing law, for except as his liability
is qualified by his discretionary immunity, & public employee is now liable
Jjust as private persons are. The staff dces not believe that we are
adequately informed to change this existing law. If we enacted such a
provision, we would then be compelled to write statutes reimposing all of
the existing lizbility that we could possibly think of. We might complete
the task in tiﬁe for 1965, but we would certainly not complete it in time
for 1963. Section 815.2 is a fairly conservative provision, more
conservative than the Federal Tort Claims Act and the New York Court of
Claims Act. It has been the rule of liability in England and in most of
the Canedian provinces for a considerasble period of time. There is no
reason to believe that California courts will have any difficulty with the
provision or that public entities will be subjected to an undue amount of
liability because of the provision.

In connection with this same topic the League of Califcrnia Cities'
statement to the Senate Fact Finding Committee suggests that public entiiies
be liable only for special damages for intentional torts. We would gather
from this that they are suggesting that the public employees involved be
personally lisble for the general damages involved. As Professor Van
Alstyne pointed out in his study the line between intenticnal and negligent
torts is extremely hazy. Many an intentional tort is classified as such

although it was committed because of a negligent determination by the

tortfeasor.
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Section 815. The State Bar Committee suggests that this section
be revised to make clear that this title deals with monetary recovery
for tort, not with injunction, mendamus, or breach of contract. The staff
believes that the suggestlon is a good one and that appropriate language
should be added to indicate that nothing in this part has any effect upon
the availability of equiteble relief or upon remedies for the enforcement
of contracts.

Section 815.2. The State Bar suggests that the "if" clause be

revised to read: "if such employee or his personal representative would
be liable therefor”.

Section 815.6. In Exhibit IT, the Los Angeles County Counsel objects

to this provision. The State Bar feels that there is a superficial
inconsistency between this section and Section 816.8. In the interests
of clarity it suggests that 815.6 be amended to read:
Where a public entity is under a duty imposed by an

enactment that establishes mimimum standards of safety and

performance designed to protect against the rigk of a

partiewlar kind of injury . . . .

To Section 815.8, the Committee suggests adding the language,
"that is for the governance of others than the public entity and its
employees."

Section 815.8. The County Counsel of Los Angeles suggests that the

nuisance section be modified to provide for cases vwhere there is no way to
control the conditions causing the nuisance. See the comment on page 2
of Exhibit III.

Section 816. The State Bar Committee suggests that the reference to
"appointing power"” is inappropriate. See the comment on page 5 of
Exhibit I.
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Section 816.2. The State Bar Committee and the Los Angeles County

Counsel both object to this section and think it will stimulate a great
deal of unmeritorious litigation. They both suggest eliminating the
section. As an alternative, the State Bar Committee suggests a revision
that appears on page 6 of Exhibit I.

Section 816.4. The State Bar Committee points out that we use

"out of perscnal snimosity, ill will or corruption” in contrast with
"with actual malice, actual fraud or corruption" that we use in other
sections. Section 821.6 has "even if he acts maliciously and without
probable cause.” The State Bar suggests that a consistency in the
phraseclogy would be of value. ‘The Commission consciously adopted a
differing phraseclogy in Section 816.4.

The County Counsel at page 3 of his letter, suggests the deletion of
this section entirely for the reasons that public officers have been held
immune from this kind of i1isbility until now.

Section 817.2. The State Bar Commititee believes that Section

815.6 should be an exception to Section 817.2.

Hew Section. The staff belleves that a new section should be added
to this article and a comparable section to the article on the liabllity
of public officers and emplcoyees. The sections should immunize public
entities and employees from liasbility for the adoption of or the fallure to
adopt any enactment. This immunity is now implicit in the discretionsxry
imminity that appears in both articles. Wherever possible, though,
we have made discretionary immmities explicit so that there would be no
doubt as to what was discretionary or not. It was the Commission's hope

that eventually all immunities should be explicit and should not be left to
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a genersl statement of discretionsry immunity. It would seem appropriate,
therefore, to meke the immunity for the enactment of or the refusal to
enact statutes, regulations and other laws explicit.

Article 2. Liability of Public Officers and Employees. The State

Bar Committee suggests the addition of a specific provision indicating that
public employees are liable for injuries caused by their negligent or
wrongful acts or omissions, This has not been included in the statute
because public employees are liable under the general law applicable to
everyone. Civil Code Section 1714 states the general rule that applies:
Everyone is responsible, not only for the result of his

willful acts, but also for an injury occasioned %o another by

his want of ordinmary care or skill in the management of his

property or person, except so far as the latter has, willfully

or by want of ordinary care, brought the injury upon himself.

The extent of liability in such cases is defined by the title

on compensatory relilef.
This section is applicable to public employees unless there is some
immunity to remove them from the general rule. This article states a number
of immunities. The courts have declared others. It seems unnecessary,
therefore, to state again that public employees are liable for their

negligence or wrongful acts.

Section 820.2. The State Bar Committee suggests qualifying this

section with the language "that is for the governance of others than the
public entity and its employees”.

Section 820.k. The State Bar alsc suggests that the words "inapplicable

for any reascn” should be deleted from this section. The section should be
confined to those situations where an officer bas acted pursuant to an
erroneous but good faith misinterpretation of an enactment. See the

cozment on page 8 of Exhibit I.
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Scction 821.6. The State Bar Committee believes that a public employee

should be liable for malicious prosecution. To so provide would require
a positive statement in this artiele, for the courts have held public
employees immune from such ligbility. Deleting the words "maliciously
and" would not accomplish the result sought.

Article 3. Tndemnification of Public Officers and Employees.

Section 825.6. The State Bar Committee suggests a revision of

subdivision (b) which would change the burden of proof on scope of
employment where the public entity is seeklng to recover the amount it

has paid on a judgment against the employee. The purpose of subdivision (b)
is to preserve the relationship of the. parties where the public entity

has conducted the employee's defense pursuant %o an agreement reserving its
rights. Its rights would not be very well reserved if the burden of
proving scope of employment shifted from the employee to the public entity

in the type of action contemplated by subdivision (b).

Respectfully submitted,

Joseph B. Harvey
Agsistant Execubtive Secretary




Memo. No. 64{1962)

EXEIBIT I
EXTRACT
from

SECON’D REPORT OF -

'S'I.'A‘ZEE BAR COIIIMIT‘IEE OH SOVEIEIGH EIHUHITY.’

(Meet:l.ng of September 20 1962)

pm 1. m‘mmons ‘(_@og'e 63 df arart)

810 3. The d.efinition of "employee" should ’oe expo.nd.ed to include
tho aot-ion of a boo.rd or group acting ‘a8 & un:lt, as 'bhere may well be
'ocoasions where claimsri ‘bortious ac’sion is tha.t not of a.ny single officer
or employee ‘ou‘b of a 'boara., council, comission or group acting as & unit.

- 810.6. 6 The term "reg.zlation" in administrative J,sw has ome to have
& restricted and Well-defined meaning- Th:us, for example, a regulation
to beoome effective must generally be published, 88 op'_posed to other foma
: of directives and written instmctions for the govermnce of enq;lo:,rees. '

. It is therefore suggested ‘bha.t there be a.d:cled a.fter the word "regulatio*
"'bhe follow:l.ns or other provision ha.v:l.ng similar effect".
It ig alseo reoomended. ths.t it be ma.de clear tha.t the defi.nition of
| the term "enaotment“ molu&ea the new proposed Diviaion 3 6 to t.he
~ Government Gode as revised the definttion woum read:
“'Enactment‘ means a constit.utional provision, statute ’

chorter provisi—on, ord.inanoe or regulation or ot.her provipion

heving aimilar ef:t‘ect., inolud.ing this Div:.sion 3. 6 n
810.8. The Committee vas uncertain wh.a.t was meant by the term "estate”

:I.n the e:cpression "or any ot.her in.jury that'. 8 person may suffer to his
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person, character, feelings or est_.a.te". Dées- the inclusion of the word
"estate" add anything to ndamage to or loss of property"?

810.8. _-The Committee recommends the deletion of the concluding
: éhr‘ase "of ‘such’ neture that it would be actionable if negligently o‘z;
wrongfully inflicted by a private person . It ﬁ.s not considered t.hat.
the phrase added any‘thing to the definition, a.nd there are & number of
- potential tortious activ:.ties that may be emba.rked upon by & public
entity or emplcyee for which a private person would not be liable beca.use
they are actinties in which private citizens, as opposed to govermental
bvodies, do not engage; 2.8, confinement and A,ja.iling of prisoners, main-
tenance of pu'blic highways, ete. |

811. The def:l.nition of "puhlic ent:l.'t.:,r which includes "local pu'blic‘
entity" now contained in 811.1+ should rnormally prece:le, the definition of
"local public entity“ in 811. ' |

In order that there be no question about the inclus:l.un of Ban
Francisco, “local public ent:l.ty" should be def:l.ned as including "a.njr _ |

chnty or City, Ci‘b}f and Cmmty and any Distrlct, ete.”.

In the fcrurth 1ine it is suggeste& tha.t the word "other" be ingerted

before "agency .

ARTICIE 1 - LIABILITY OF PUBLIC EMITIES

‘I‘he Committee .ncted tha.‘l: the policy a.pproaéh s.dop‘l:ed. by the law
Revision cgmmission is that of reinsta.ting defense of swereign immm:l.‘by,
,excejpt as_-othe’rwise p_rovided‘ '111 Division 3.6 or by other enactment. This
so-called qléséﬂ.—emi -app.rpach (as it was t:hargcterized in -the hearings

before the Senate Judiciary Conm_ittee) seems- preferable from the point
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of view of legislative draftsmanship. However, it should be noted that
in the immediately succeeding section, 815.2, the public entity 1s
made vicariously lieble for the delicts of its employees acting within
the scope of their employment. As a public entity can act only through
its agents and employees, this is tantamount to an "open-end approach”
so far as concerns entity liability for acts of its employees. The
Committee has nc quarrel with broad imposition of vicarious liability,
but merely calls the inconsistency of the two drafting philosophies to
the attention of the Commission., If the closed-end approach were to be
adopted in both instances, it would be necessary to add under Article 2
a provision to the general effect that
"Except as otherwise provided by any enactment, a pubiic

employee is not liable for injury proximately caused by his

negligent or wrongful act or omission within the scope of his

employment .

The foregoing would, of course, broaflen the area of immunity, because
it would preclude the recovery against public employees where. under case
law, that has been permitted where the employing entity has been held not
lisble by reagcon of sovereign immunity.

815. The definition of "injury", which includes damage to or loes of
property, might result in this section being construed as applicable to
breach of contract as well as tort liebility. This possibility could be

obviated by changing the title of Paxrt 2 to read: "TORT LIABILITY OF

—

PUBLIC ENTITIES AND PUBLIC OFFICERS AND EMPLOYFES."

As the draft statute addresses itself to monetary recovery for tort,

it should be made clear that this section 1s not also addressed to non-

e



monetary remedies, such as injunction, mandamus, etc., This could be
ensured by having the section read in part:
"% % % @ public entity is not liasble in damages for
injury arising, etec."
815.2. The phrase "if the act or omission would, apart from this
section, have given rise to a cause of action agalnst that employee or
his personal representative" seems to the Committee to be somewhat
cumbersome, and it is suggested that the following be substituted therefor:
"if such employee or his personal representative would
be liable therefor”.
§;§L§L At first blush, this section appeared to be directly in
conflict with Section 816.8. However, reference to the Commission's
comments on pages 11 and 12 indicate that the section is addressed to
the failure to comply with enactments which establish minimum standards of
safety and performance, and that Section 816.8 purports to exempt an entity
from liability for failure to enforce any enactment deslgned to regulate
the conduct of others (see page 14 of the Commission's comments). In
the interests of clarity, therefore, it is recommended that an addition
be made to 815.6 as follows:
"here g public entity is under a (mandatory) duty imposed by

an enactment that establishes minimum standards of safety and

performance (is) designed to protect against the risk of a
perticular kind of injury % ¥ *,°
Similarly, it is reccommended that there be added to 816.8 the

following:



"jotwithstanding Section 815.6, a public entity is not liable
for an injury canged by the failure to enforce any engctment

that is for the governance of others than the public entity

and its employees,”

816, Reference to the "appointing power' of the public entity in
this section seems inappropriste. For example, the appointing power,
i.e., the hiring officer or board, may not be the same officer or
board that has the power to discharge an employee or to decide upon his
retention. Furthermore, the "appointing power” may not be the one having
authority to "eliminate the risk" referred to in subparasgraph (p). It is
therefore suggested that the words "of the apvointing power" in the third
line of the section be deleted and that subsection (b) be revised to read:

"(b) Exercise due care to eliminate the risk of such injury

after (the appointing power had) acquisition of kncwledge or

notice that the conduct, or the continued retenticn, of the

employee in the position to which he was assigned created an

unreasonable risk of such injury."

816.2. The Committee was of the opinion that imposing llability for
failure of an entity to exercise due care in supervising an employee
imposes an extremely broed area for potential litigation against a public
entity. In short, in commection with slmost any injury arising from
tort it could be alleged {and freguently proven) that the injury would
not have occurred had the employee been more carefully supervised. The
purpose of the proposed legislation is not only to define areas of
governmental liability or immunity, but to reduce, as far as may be

practical, the prosecution of ummeritorious actlons ageinst governmental
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bodies. 816.2 as drafted appears to the Committee to be an open invitation
to litigation. Either the section should be elimiﬁated or there should be
added a provision comparable to the second sentence of 831.2 covering
dangercus conditions of public property. Such sddition might read some-
whet as follows:

"The exercise of due care of the public entity in super-

vising ite employees shall be determined by taking into consider-

ation the probability and gravity of potential injury to persons

and property foreseeably exposed to the risk of injury arising

out of the absence of adeguate supervision agginst the practic-

ability and cost of protecting against the risk of such injury

by additional or more complete supervision.”

816.4. The concluding phrase of this section "out of personsl
animosity, 111 will or corruption” should be compared with the Commission's
comments on page 13, where reference is made to the responsible public
officer acting "with actual malice, actual fraud or corruption"., Compare
this with the phrase in 825.6 (&) and (b}, where the expression used is
"actual fraud, corruption or actual malice". 821.6 uses the expression
“"even if he acts maliciously and "without probable cause". The Committee
calls attention to this verying pﬁraseology, in the interests of achieving
consistency of expression throughout the proposed statute.

§§1ﬁ§; The Committee is of the view that the duty to comply with
minimum standards, as required by Section 815.6, should be an exception
and not eliminated from the section. It recommends that the section be
revieed to read in part:

"Except as otheryige provided in Chapter 2 (commencing with Section

830), (notwithstanding) and except as provided in Section B15.6, * % *.*
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ARTICIE 2 - LIABILITY OF PUBLIC OFFICERS AND EMPLOYEES

The Committee discussed, but makes no recommendation upon, the
possibility of eliminating by statute causes of action against public
employees for tort liability when acting within the scope of their
employment. (cf. the sbolition of causes of action for breach of promise
to marry, and note that any such statutory abolition could affect only
causes of action arising after the effective date of the engetment. ) If
public entities are to be made generally lieble, with limited statutory
exceptions, for tortious injuries, the question arises whether any good
purpose ie served by permitting the joinder of public employees as
defendants, and certainly the drafting problems would be greatly reduced
by, eliminating causes of action in tort against public employees.

Upon the assumption that the Commission will retain Article 2,
however, it is to be noted that every section in the Article is an
exemption from liability. It seems highly desirable that there should be
ah affirmative statutory declaration scemewhat as follows:

"Except as herein provided and except as otherwise provided

by statute, a public employee (and pursuant to Section 815.2, a

public entity) is liable for injury proximately caused by his

negligent or wrongful act or omission within the scope of his
employment."

The word "statute" is purposely employed in lieu of "enactment”,
because "enactment” embraces manicipal ordinances, and California cities
would promptly excnerate thelr employees from tort liabiliity by the

enactment of appropriate municipal ordinances.



Without such a general statutory imposition of liability, the tort
liability of public employees would continue to be governed by decisional
precedent, many of which are conflicting and confusing, rather than
statutory certainty.

820.2, As in the case of 816.8, there should be sdded to this section
the following:

"that is for the governance of others than the public entity

and its employees.

Without the addition, the public employee could justify his failure to
perform any duty that might be required of him by law. The use of the
words '"lnapplicable for any reason" in this section appear to the Committee
to be unduly broad. Thus, for example, a public employee could excuse
himself from any false arrest liability by pleading that he in good faith
thought he was acting within the provisions of Penal Code Section 836. On
the other hand, if a public employee in good faith misinterprets a statute
or ordinance and ascts upon 1t, g subsequent judicial determingtion that it
was inapplicable should not result in the imposition of ligbility on the
employee. In short, "inapplicable" should be confined to erroneocus but
good falth misinterpretations of an enactment and not to its application
to any partlcular set of facts. It is suggested that the section be
confined to enactments subsequently held to be unconstitutionsl or invalid,
and that if necessary a separate sentence be added exonerating an employee
from liability where he has erroneously but in good faith misinterpreted
an enactment,

821. For the reasons expressed in 820.2, the same addition should

be made to this section.



821.6. The Committee was of the view that a public employee should
~not be exconerated from 1liability where he is proven to have acted
maliciously, and accordingly recommends that the words 'fmaliciousljr

and” be deleted from the third line of the section.

ARTICIE 3 - INDEMNIFICATION OF PUBLIC OFFICERS AND EMPLOYEES

825.6 (b). This section permits the public entity to recover the
amount of any claim or judgment paid bj it from the employée;, unless the
employee sustains_ the. ‘bﬁrden of proving that the aci.:-or omission upon
vhich the claim or judgment is based occurred within the scope of his
employmeﬁta In short, the section imposes the same affirmative burden
on the employee as in 825.2 (b), which provides for recdve’ry‘by an
.employee from the public *en-'bity of thé gmouﬁf of anjr claim or judgment
paid by him. It is 5elievec’1 that the concluding pfnra.se in Section 825.6 {b)
should read: | ‘

"the public entity may recover the amouht of such payrﬁent from

the employee {unless the employee) if it establishes that_fhe

act or ocmission upon which the claim or judgment is based

occurred.,(ﬁithin) outside the scope of his employmenf for

the public entity (and) H 't.he public entity {does_ not)

establishes that the employee acted or failed to act because

of actual fraud, co:mption"or actual malice,"

CQNCI_JJSION
Plime did not permit fhe Committee to consider snd comment upon
Chapter 3, police and correctional éctivities, Chapter 5, fire protection,

or Chapter 6, medical, hospital and public health activities. These will
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be considered by both the Northern and Southern Secticns of the Committee
in the near future, and when the comments of the two Sections have been
correlated a report thereon will be made to both the Eoard of Governors
and the Law Revision Commission.

Other Chapters, notably Chapter 2, dangercus conditions of public
property, Chapter L, damage by mobs and riots, Chapter 21, tort liability-
under agreements between public entities, and Chapter 22, indemmity agree-
ments, have heretofore been reported on.

Respectfully submitted,

C. H. B. Cox,  Chairman
Frank C. Newman, Vice Cheirmasn
Joseph W Diehl '
John U. Edwards

Knox Farrand

Robert J. Foley

S. B. GiIl

Thomas E. Heffernan
James H. Krieger
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EXHIBIT II

EXTRACTS FRCOM STATEMERTS FRESENTED TO THE
SERATE FACT FINDING COMMITIEE ON JUDICIARY
BEVERLY HILLS, SEPTEMEER 17 - 19, 1962

Los Angeles County Counsel:
GEXERAL LIABILITY RECOMMERDATIONS OF

THE CALIFORNIA IAW REVISION COMMISSION

In its general provisions relating to liability the California Law
Revision Commission has recommsnded that in certain casses local agencles
be required to provide equipment, persomnel or facilities as required by
the regulations of state agencies or be subject to liability for failure
to do so. Illustraticms of this include the recommendeation that counity
hospitals provide equipment, perscnnel and facilities as required by the
State Department of Public Health and that county jails follow the regulations
of the State Department of Corrections in these matters. We believe that
1t is basically unsound to give an outside mgency power to make rules as
far remching as those contemplated by the Law Revision Commission
recomriendations. Matters such as the level of service to be given by
government in s public facility, reflected in the personnel, equipment and
facilities provided therein is & matter of government governing, and
involves the highest order of discretion and we believe there should be
no liebility for failure to provide any certain level of equipment,
personnel and facilities unless it could be shown that the level which
was provided was so inadequate as to be fraudulent or an mbuse of discretion.

Decisions as to the level of public services are policy decisions
made by the governing bodies of the various local agenciles, who must
consider what funds are available end what the local needs are. This can
be done more effectively by the goveraning body of each agency than by a
state agency which does not have the familimrity with the financiel
condition and need for services in each local area.

In the event that the Legisleture does not see fii to provide for a
complete immunity in this matter, it is essentiel that local sgencies e
relieved of liability if they have used reasonable diligence to comply
with the regulations of the state agencies, rather than to make them
absolutely liable for failing to comply with these regulations.

Some 1llustrations of the problems that Los Angeles Cowmty would
face in their hospital and Jail services if there were a mandatory
requirement to meet the standards of cutside agencies for equipment,
persomnel and facilities are shown by our recent experience. This county
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has never been able to recruit sufficient nurses, laboratory technicians,
therapists and physicians in certain specialties at the County General
Hoepitel to f£ill the evailable positions. Much of the advanced medical
equipment used at the Generel Hospital is not avallsble for immediate
purchase on the open market but must be crdered well in advance of the
date it will be needed. Insofer as the construction of facilities is
concerned, the voters appear to be more and more reluctant to support
bond issues for their construction; In case of a disester, epidemic or
other emergency in which hoepitals would suddenly be faced with a tremendous
case load, these agencies would have to make a choice of turning away
persons in need of trestment or be absolutely liable if they did not have
sufficient personnel, equipment or facilitles to meet this sudden load.

In the case of the county jail, the sheriff is required by law to
receive all prisoners committed to him by competent courts and has no
control over the number which he must accept. Even if the county had sdequate
facilities for its current prisoner load, it might suddenly be subjected
to a much greater number of prisoners without being able to do anything
to prevent this sudden increase as happened when the Legislature rewrote
Penal Code Section 647 resulting in &1l of the drunks who were forumerly
kept in city jails being committed to the county jail end by the action
of the Californie Supreme Court in the Carol Lane case which resulted
in having the prostitutes transferred fram city to county Jails.

To reguire public agencies to constantly be prepared to deal with
the maximum possible number of patients or prisoners would result in
continuously idle equipment, persomnel and facliities, all at the expense
of the publiec.

Some of the other recommendations of the Law Revision Commission
include a reccmmendation that no public agency be liable for punitive or
exemplary dsmages. We support this recommendation since there seems t0 be
no good reeson to punish the taxpayers for the acts of an employee over
whom they have no control. The Law Revision Carmission also proposes to
inmunize public egencies and public officers from the results of their
legislative and judicisl acta. We strongly support this for the same
reagsone that we have given for the necessity of discreticnary inmmunity, but
believe that these provisions should be expanded to cover quasi-judicial
and quasi-legislative acts.

We also support the Commission's reccamendations to the effect that
no public employee be liable for enforcement of any law, ordinance or other
regulation which may be held unconstitutionsl or invaiid for sny reason or
be liable for any act or cmigsiocn while exercising reasonable care in the
execution of any law.

In this enumeration of our comments on the general liability provieicns
recommended by the Law Revision Cosmission we have not attempted to comment
on esch or all of thelr reccmmendations but willl have commeunts st e later
time as their overall plan develops.
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League of California Cities Committee on Governmental Immnity:

Other matters discussed by the Committee and on which there was
agreement concerned themselves with the liability for the acts of officers
and employees. We believe and we urge that public entities should be
immune for the discretionary acte of their officers and employees. XYou
will recall that the Lipman case, decided the same day as the Muskopf case,
implies at least that public entities are liable for the discretionary
acts of their officers and employees. The Committee was of the view that
whenever a public official mekes an edjudication or a legislative or guasi-
judicial determination, he should not be liable for the determination, and
the public entity should not incur sny liabllity.

The position was adopted by the Comaittee that if any liability is
imposed on & public entity for intentional torts of its employees, such
1liability should be uniform es to all public entities and cover only
special damages incurred by the plaintiff. This latter may seem to be 8
departure from established precedent on this question of damsges. However,
I call your attention to the libel laws as they affect newspapers. In such
an instence, if a newspaper publishes a retraction, the newspaper 18 lisble
only for specisl damages, that is, actual out-of-pocket expenses. The
Comittee feela that where there is an intentional tort by one of an
entity's officers or employees, it should not be liable, but if iiabillty
is to be imposed, then the maximum lisbility of the public entity should
be the speclal dameges, that is, out-of-pocket expenses actually incurred
by the plaintiff.

The Committee further went on record that police officers, other
public officials, emnd public entities should not be liable when acting
in good faith under an un-Constituticnal statute, ordinance, law,” or
other regulation. This broadens the present law which applies only to un-
Constitutional statutes. The Commitiee feels that this should be enlarged
to include ordinances and regulations.




State Department of Public Works:

1. Tentative Recommendations of law Revision
Coumission Relating to Tort Liability of
Public Eptities, cere and Employees

The pubject of sovereign immunity is en exceedingly broad one.
It seems to us that the most practical way to proceed in the preparation
of & legislative program is to re-enact sovereign immmity and then specify
the additional situations in which the immunity rule shall not apply.
This is in accard with the report of the State Bar Committee on Sovereign
Immunity to the Board of Governors of the State Bar. The comsultant, in
his study, bas succinctly listed the objections to a blanket waiver of
sovereign immmnity end points out the logic of the selective walver approach.
By the selective approach, specific statutes can be tailored and fitted
in to the existing statutory framework. We feel that this approach to the
problem is desirable and is compatible with past legislative action in
this field, which has been a selective waiver of sovereign immunity.

Undoubtedly meny governmental sgencies, and probably most of the
smaller cnes, will desire to obtain insurance to protect themselves from
liability. From our experience with insurance companies in the tort field,
we feel sure that only by the selective :zzer approach can we expect that
ingurance coverage at & reascnable premium would be available. Insurance
company underwriters, of course, bave to attempt to evaluate risks and this
is usually done by analyzing specific fields of liability. We doubt that,
as a practicel metter, insurance companies would insure egainet undefined
and unlimited risks.

The Commission has, in a fashion, attempted to follow this procedure,
wvhich is in accordance with the recommendation to the Commission by its
consultant. However, in the proposed draft of the statute they have
effectively made the public entities liable for virtually all torts by a
provision which mekes the entity liable for all negligeunt or wrongful acts
of the officers and employees. Since public employees have always deen
liable for their own tortious acts, the inciusion of the provision
nullifies the basic selective waiver approach.

In making this suggestion of a selectlve waiver of immunity, we feel
we should make it clear to this Committee that there are fields in which
the State was formerly immune from suit, but in which, with appropriate
anrd workable limitations, we would recommend the assumption of tort
liability and the waiver of immumnity.

The State, prior to the Muskopf decisiom, could nct be sued for a
dsngerocus or defective condition of state highwaye, whereas certain local
agencies were liable under the Public Liability Act. This is one ares
in which we believe the State, with reasonable safeguards, should assume
lisbiltty.
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648 HALL OF ADMINISTRATION
LOS ANGELES 12, CALIFORNIA

October 1, 1962

California Law Revision Commission
School of Law

Stanford University

Stanford, California

Re: Comments on Tentative Recommendations

Gentlemen:

We have carefully examined the tentative
recommendations of your Commission on the subjects
of 1liability of public agencies for ownership and
operation of motor vehicles and for tort liability
of public entities and public officers and employees

(: and submit the following comments:

LIABILITY OF PUBLIC ENTITIES FOR
OUNLIESAT O ANT A TT O P MOTOR

VEHICLES.

We have no comment to make on this subject.

LIABILITY OF PUBLIC ENTITIES AND
IC OFFICERS AN LOYEES,

Sections 810.2 and 810.4,

Ye do not believe that the terms "Agent" and
"Agency" should be included within the definition
of "Employee" and "Employment". ‘These terms appear
to be unduly burdensome to public agencies since it
would extend their liability to a very indefinite class
of persons apparently not regularly employed by these
agencies., This may well creste a problem when public agen-
cles are seeking to insure themselves against liability
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since insurance companies are likely to substantially
raise their rates to cover this very indefinite
liability, These definitions could well lead to
considerable litigation in cases of damage caused

by contractors on public works where a plaintiff
would seek to bring such contractors uncder the
definition of an employee,

Of course we strongly support the provisions
of Section 815 and 815.4 providing the so called
"closed end" liability and discretionary immunity
for public agencies., These are the two most
important matters to be provided for in the entire
statute so far &8s we are concerned,

Sectlon 815.8 making public agencies liable
for injuries caused by the maintenance of a nuilsance
should be modified to provide for cases where there
is no way to control the conditions causing the
nuisance, As an illustration, we are thinking of
the recent Supreme Court decision holding the
operator of an airport liable for damage caused
by the noise of planes taking off and landing.
Under this proposed section a court might say that
the operation of a public airport such as the lLos
Angeles Municipal Airport made the City liable
for damage caused by the noise of planes arriving
and departing,

Section 816,.2,making a public entity liable

for an injury caused by an employee if the injury

was caused by the failure of the agency to use due
care in supervising, appears to be vague and
subject to abuse. It is difficult to see how the
agency itself could supervise or f£ail to supervise
an employee. Under the provisions of Section 815.2,
the agency is liable for the negligent or wrongful
act or omission of an employee, so if the employee
was guilty of a wrongful or negligent act or omission,
the agency would he liable under Section 815,2
whether or not the wrongful or negligent act was
caused by a failure of supervision,

We believe that this section could be the
subject of considerable litigation wherein plain-
tiffs would attempt to proceed on the theory of
improper supervision even where they did not have
a case against the employee,




Section 815.4, making public agencies liable
for the acts of employees instituting or prosecuting
Judicial or administrative proceedings without cause
and out of personal animosity, is likely to be made
the subject of abuse and to give rise to costly
litigation. Even though your Commission has
specifically provided that the employee himself
will be immune from liability, the fact that the
agency may be sued, and the employee will be the
principal witness in the case and may be subjected
to scrutiny or investigation by his superiors,
may well be sufficient to deter public officers
from effective administration of the law. The
Supreme Court of California in Vhite vs, Towers
37 Cal. 2d 727 sets forth at length the many reasons
why public prosecutors and law enforcement officers
should be absolutely immune from any sort of harass-
ment in the performance of their duties. There are
few matters which will be as much the subject of
vindiective and groundless law suits as the matter
of instituting and prosecuting judicial actions,

If the door is opened to the liability of the agency
for the acts of its employees in this area, we can
be certain that a vast number of lawsuits will be
flled harassing public employees with groundless
charges of bad faith, 111 will, animosity and
corruption in hopes of getting a judgment against
the governmental hody employing them.,

This office has not as yet decided what
position to take relating to the proposed provisions
of indemnification of public officers and employees
by the public agency where the agency conducts the
defense of the employee against a claim or action
arising out of his duties,

These provisions are contained in in 825 et
seq. They provide a substantial departure from the
basic principle that an employee owes to his employer
the duty of care in performing his duties. Ve under-
stand the problem of the conflict of interest between
the agency and the employee that your Commission is
attempting to cope with in drafting thess provisions,
but we have not yet completed our study as to the
possible result of their enactment.




In many caseg physicilans at the County Hospital
carry malpractice insurance and county employees who
use thelr own cars in the performance of their duties
and who are reimbursed by the county on a mileage
basis are required to carry their own insurance, In
the event of an actlon against such physicians or
driver employees, we feol that the imsurance companies
who carry the malpractice and automobile liability
insurance should be primarily liable. In the past this
county has looked to such carriers to satisfy any judg-
ments taken against their insured up to the amount of
the policy limits,

We feel that no public agency should be obligated
to pay a judgment for an employee who has been held liable
for damages caused by his intentional wrongful act. The
present provisions proposed by your Commission require
the agency to show that the employee was guilty of
actual fraud, corruption or malice before it can recover
from the employee for any Jjudgment it may have paid,
This is a long step from the usual right of subrogation
but if the step is to be made at all, it should at
least provide that the agency be able to recover from
the employee in cases of an intentional tort even if
the agency makes no showing of actual fraud, corruption
or malice,

We have in the past commented at some length
upon your Commission's proposals relating to the
dangerous conditions of public property, The only
additional suggestion which we have at this time,
and which we did not include in our recent letter to
you relating to areas of discretionary immunity for
the dangerous conditions of public property, is the
- suggestion that there should be a discretionary
immunity for public officers for decisions whether
or not to put up traffic signs. While the sign must
be reasonably maintained when it has been put up,
there should be no 1liability if the officers determine
not to put up any sign at all.

Section 840.4 which is included in Chapter 3,
relating to police and correctional activities, pro-
vides that a public employee be liable for iajury




caused by his intentional and unjustifiable inter-
ference with any right of a jail inmate to obtain
judicial determination or review of the legality

of his confinement. Our experience in recent years
has shown that this is one of the most ahused areas
of the law. Ue are constantly receiving groundless
complaints from jail inmates making all sorts of
claims of brutality, deprivation of rights, refusal
of jailers to tramsmit documents to court and like
charges. For two recent examples of this sort of
situation, see In Re Riddle 57 A.C. 897 and In Re
Jones 57 A.C. 90F Ian which inmates of the Stafe
Prison made charges of cruelty and brutality against
prison officials, which charges were found to be
completely groundless by the Referee appointed by
the Supreme Court to make findings of fact.

If jailers are to be made liable as provided
by Section 840.4, we can be certain that jall inmates
who do not have much else to occupy their time will
be constantly bombarding the courtis with groundlees
petitions and filing constant claims and lawsuits
against jailers, particularly since there is a
possibllity of getting judgment against them for
money which would have to be paid by the employing
agency., We believe that the Federal Civil Rights
Act already gives these inmates sufficient protection
and that proposed Section 840.4 should be deleted.

We believe a provielon should be added to
Chapter 3 relating to police and correctional
activities that a public employee be not liable for
failure to make an arrest if the person whom the
officer might have arrested may later injure a
prlaintiff, In this connection, please see
Tomlinson vs. Plerce 178 Cal. App. 2d 112 whers
an olficer did not arrest a person who was in-
toxicated and who later operated a motor vehicle
in such a condition and injured the plaintiff,

Penal Code Section 836 sets forth the con-
ditions under which a public officer may make an
arrest and it would be unfair to such an officer
to hold him civilly liable for fallure to make
an arrest, particularly where he might not have
been entitled under Penal Code Section 836 to make
the arrest,




e understand from your Commission's action at
its September meeting that you do not intend to pro-
ceed with your former recommendations relating to
damage caused by mobs and riots. lie are not clear,
however, as to whether your Commission has decided
to recommend repeal of the present statute on this
subject or to allow it to remain as the existing
law.

Ve well appreciate the problem that your
Commission has had in attempting to draft a statute
on this subject since we have given this matter
considerable thought ourselves and have concluded
that a proper definition of "mob" and "riot" is
extremely hard to formulate. Ve are in agreement
with the sentiments expressed at your September
meeting that neither of these defilnitions as formerly
proposed really spell out the situation of a general
breakdown of law and order which should he the only
rational basis for assessing damage,

We also concur with the comments of the State
Bar Committee that extending liability for mob and
riot damage to personal injury and wrongful death
could unduly burden public agencies since it is in
these areas rather than in the area of property
damage where large judgments might be expected.

Ve havé in the past commented on the
recommendations of your Commission on the subject
of medical, hospital and public health activities.

With respect to Section 855,2 making public
employees liable for injuries caused by intentional
and wrongful interference with the right of public
hospital inmates to obtain judicial review of the
legality of their confinement, please see our comments
relating to jail inmates and proposed Section 840.4.
e have not had the problem with hospital inmates
upon this subject that we have had with jail
innmates.




We have already commented on the Commission's
proposals relating to tort liability under agreements
between public entities but have an additional comment
to make, In cases where a new agency is formed by
existing public agencies and the new agency is
given powers and discretion, we believe that the
liability for damsges should be with the new ageuncy
and that the liability should follow the power and
discretion to act and should not remain with the
creating agencies who cannot control the acts of
the new agency,

Respectfully submitted,

HAROLD W, KENNEDY
County Counsel

Robert C. Lyn
Deputy County Counsel

by
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To: Mr. Sifford

From: Mr. Comstock

Replying to: yours of September 26, 1962

Subject: Prﬁposed Legislation - State of California

In considering eny statute dealing with governmental immumnity or liability, defense of
claims or sults ageinst govermmental bodies or the purchase of insurance for the pro-
tection of such entities, although it may be logical to extend the appliecation of such
a statute to employees of the governmental entity involved, it is hardly comsistent
with the theory of such legislation to invoke its privileges and benefits for inde-
pendent contractors whose connection with the concept of government is slender at best.
This is the unfortunzte result when the word "sgent” is included in the definition of
employee in these types of statutes.

In Title @ of the Civil Code dealing with agency in general, Section 2295 defines an
agent as one who represents another, called the principal, in deslings with third persons.
This is a very broad definition and can apply to any Type of entity for any period of
time. An agency may be created for a specific purpose of short duration. Whether or not
an agency exists is a question of fact and can only be determined in the light of the
circumstances surrounding the particular activity at the time of the accident. With the
(:jbroad definition in the code, the likelihood that an independent contractor performing a
particular service at the direction of the govermmental entity will be found, for the
purposes of that activity, to be an agent of the entity is ouite extensive. There are
numerous citations in the Civil Code dealing with meny different concepts of agency - the
principal’s responsibility for an agent's negligence or omission is of course well known.
Where the Civlil Code establishes these precepts of liability, it is a statutory trans-
lation of common law principles %o the same extent. It is clear in reading these anno-
taticns that an organization that may be an independent contractor for the general prose-
cuticon of a specific activity may still for a particular phase become an agent if the
right of control and direction as to details of the specific function are retained or
exerclsed by the principal. Accordingly, although a municipality may engage an inde-
pendent contractor to perform a certain construction or service operation, at any time
in the course of such operation it seems to me it is possible for one perticular purpose
that an agency bhe created, Tor example, a direction by a representative of the city to
an employee of the independent contractor to perform a certain errand not necessarily in
the specific pursult of the Job operatlons, but in connectlon therewith in scome manner.
For this limited purpose, san agency may well have been created.

The inclusion of the word "agent" in the definition of employee therefore will extend the
benefits and vrivileges of statutes under consideration to entities that may become agents
of the governmental body for limited purposes and for merely a short period of time. It
would seem to me that in any claim against such an independent contractor it would be to
their advantege to lmmediately attempt to establish the fact of agency. This would open

up litigation to a great extent on this point alone before a final determination could be
made as to the disposition of & legitimate claim or sult egainst the independent contractor.
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Tmmunity of 2 governmental entity is an expression of sovereigniy. There seens to be no
logical reason to grant such status to an independent contractor whose connection with

the concept of sovereignty is extremely remote and purely temporal. There is no lesting
relationship or logical connection such as exisis in the case of a true,employee of the
governmental body. An independent contractor who performs services for, public body is &
separate independent businessman end has no reel connection with the cdicept of government
at all. Yet to offer him the possibility of immunity would place a premiwm upon the iden=-
tity of his contracting party, not on the nature of the work he performs. In the ftrue
concept of immunity, it is the nature of the work as an expression of sovereignty that de-
termines the question, not the identity of the person for whom the work is being done. The
same independent contractor performing the exact same services for a third party will not
have the benefit of immunity in that particular case.

At one time when the then Section 1029 of the education code was amended, the reguirement
of mandatory insurance on the school district's policy included egents of the school. dis-
trict. It was soon evident to the legislature thai the broad application of the word agent
produced inequities of the type above discussed and in a subsequent amendment, the legis-
lature corrected this illogical application of the statute by deleting the word "agent'.

There is still a further thought for consideration. To require a governmental body to

(::include the type of agent now under discussion in its insurance policles or to provide de=
fense of claims or suits against such agents necessitates an expenditure of public funds
for entities which are only connected with the governmental body in this slight and tenuous
manner. It is one thing for a statute to authorize or require the expenditure of public
funds for the purchase of insurance which will protect a truly governmental entity, again
an expression of the act of governing. It is quite another to use these same public funds
for the benefit of persons, firms or corporations whose everydsy business activity is not
an act of governing but who for & particular purpese for a limited time may fall within
the scope of a statute that provides an unexpected windfall for them. A guestion comes {0
mind as to whether the expenditure of public funds for these purposes is justifiable. Is
it & proper expenditure of public monies for the benefit of particular independent persons,
firms or corporationswhose connection with the publie entity is slight and temporary. It
is conceivalle that such an expenditure is illegal.

From en insurance point of view, there are additional problems. In any policy iesued by an
insurance company to & public body and to the employees of such body the identity of the
insured is known and & reasonably accurate estimate of the cost of such protection may be
made. This, then, is the premium charged by the insurance company for the protection it
offers. With the sbsolutely undefinable and unidentifiable type of agent contemplated by
such a statute as is being discussed, the identity of the insured is in part unknown and a
reasonably accurate estimate of the possible exposure to the insurance company and the pos-
sible application of insurance for the bvenefit of unknown entities cannot be made. This
can have no other alternative but a reflection in the premium thet must be cherged to take
care of such contingencies. The result would naturally be a higher priced policy for the
public entity involved. This is further testimony on the guestion of whether the govern-
mental body may legally incur such obligations for the benefit of such third persons.

Also in the area of insurance arises the question of why the publie entitieg insurance
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policy should be exposed for the acts of independent contractors. The liability of the
public entity will alweys be covered for if a true agency exists and the public entity

is liable on the theory of sgency, its liability will be covered by the policy it pur-
chases. But wiy should such policy also protect an independent contractor? Without the
benefit of such protection, the insurance company may find itself in the position of pay-
ing a claim against the public entity but with right of subrogation against the independent
contractor - third party who is the real party at fault. This is the very nature of sub-
rogation. If the independent coniractor is also insured under the public entities policy,
subrogation would of course be impossible and the true party at fault winds up Ilnsured under
whet I believe to be the wrong policy. Since losses ultimately affect premiums paid, the
net adverse effect ou the public entities policy can only have future adverse affects cn
the premiums 1t must pay.

For 211 of these reasons, the word "egent” should be eliminated completely from the type
of statute under consideration. Any attempt at modification or definition would in my
opinion create only further problems of interpretation and litigetion would ensue 1o de-
termine the application on non-application of the statute. The word "employee' by itself
serves all the necessary purposes - nothing is galned at all by inclusion of “agent”.
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